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Introduction
Businesses conclude a large number of agreements in the course of their business activities. The Hesse chambers provide sample agreements as orientation tools.

However, when it comes to individual questions of contract law, expert advice should always be sought, either from the chambers of industry and commerce or from lawyers. A list of chambers of commerce and industry in Hesse is attached in the annex.

Information regarding the use of the sample agreement: 
This contractual form was prepared with the utmost care but makes no claim to completeness or accurancy. It is to be understood as a checklist with helpful formulations and is only intended to provide a suggestion as to  how the typical interests between the parties can be properly balanced. However, this does not release the user from the obligation to carry out a careful and independent examination. For reasons of linguistic simplification, the three genders are not used where a gender-neutral formulation was not possible. In these cases, the masculine terms used also include the feminine and diverse forms. The sample agreement is only a suggestion for possible provisions. Many definitions can be freely arranged. The user can also select different formulations. Before adopting contents in an unchanged form, it is therefore in the user's own interest to carefully consider whether and in which parts an adaptation to the specific situation to be regulated and the development of the law may be necessary. Of course, the Chamber of Industry and Commerce has no influence on this process and therefore naturally cannot accept any liability for the effects on the legal position of the parties. Liability for slight negligence is also generally excluded. If you require a customised agreement, you should seek advice from a lawyer you trust. 


The sample contract is tailored to full-time commercial agents. 

It is not suitable for:
1. insurance intermediaries
2. part-time commercial agents. The law makes special provisions here (§ 92b HGB: shorter notice periods; no right to compensation pursuant to § 89b HGB; deviation from the advance payment obligation pursuant to § 87a (1) HGB). If these legal consequences are to apply, the commercial agent must be expressly entrusted with the brokerage or conclusion of transactions as a "commercial agent in a secondary occupation" (§ 92b (2) HGB). However, the representation may only actually be exercised as a secondary occupation, which is measured according to market perception (§ 92b (3) HGB); fixed limits can therefore not be specified.
3. insurance and building society representatives (§ 92 HGB) and for employee-like commercial agents within the meaning of § 92a HGB.
4. the assignment of a district to a commercial agent, in contrast to the granting of exclusive representation, does not mean that the company may only conclude transactions via the commercial agent in the agency district. According to § 87 para. 2 HGB, direct transactions also give rise to commission claims on the part of the commercial agent, although these can be excluded (see note on § 4 (1)).
Commercial Agency Contract*)


between ……….  (business name and registered office of the companyPrincipal )
- hereinafter referred to as Principal or company  -

and

Mr/ ………. (name of the commercial agent, address)
- hereinafter referred to as Commercial Agent -

§ 1 Legal status of the Commercial Agent
 
1. The commercial agent assumes the representation of the company in the district ........................................................................................................................... as a district representative. 
The right of the company to act in this district itself or through third parties remains unaffected. 
(Alternatively, exclusive representation can be agreed, which results in a comparatively strong position for the commercial agent. An exclusive agent is a commercial agent who is assigned a specific district or clientele with the proviso that the company may only operate in the territory in question via the commercial agent. Suggested wording: "The commercial agent acts as the exclusive representative of the company in the district .......... The company is not authorized to appoint further commercial agents for this district or to solicit customers in this district itself or through agents." When agreeing on exclusive representation, provisions should be made in the event that the commercial agent is unable to represent the company through sub-agents or other vicarious agents, for example due to illness. See § 9 with the comments there).
The exact boundaries of this district are shown on the map attached to this agreement (Annex ...). 
(In addition to the map section, it is recommended to define the representation district on the basis of postal codes).
Changes to the agency district require an addendum to this contract signed by both parties in order to be effective.

If another contract, for example a cooperation agreement, is to be concluded at the same time as a commercial agency agreement, it must be clear from all contracts which provision is to apply in which case. If there are several contracts, any ambiguities are the responsibility of the user.

2. The representation extends to all products of the company that are part of its production and sales program.
Alternative: "The representation extends to the goods listed in the annex to this agreement. With regard to the inclusion of products of the company that will be part of its production and sales program in the future, an addendum to this contract will be required in due course."

3. The company is obliged to list in an annex to this contract all customers with whom it has already maintained permanent business relations at the beginning of the contract, including the respective turnover achieved with these customers in the last 12 months prior to the beginning of the contract.

4. The entire customer base existing in the agency district at the time this contract comes into force shall be taken over by the commercial agent for further support.


§ 2 Obligations of the Commercial Agent

1. The commercial agent has the task of brokering/concluding sales transactions on behalf of and for the account of the company in the assigned area of representation. 
(Please delete as applicable! It is important to note whether the commercial agent is to be given only the authority to broker ("... to broker") or also the authority to conclude transactions ( "... to conclude"). 
In doing so, he must safeguard the interests of the company with the diligence of a prudent businessman and use his best efforts to expand and increase sales. He must cultivate business relationships with the company's potential customers and deal with them systematically. The commercial agent is/is not authorized to collect debts. 
(Please delete as applicable! The commercial agent's authority to collect payments triggers an entitlement to a collection commission § 87 (4) HGB), but this can be waived).

2. The commercial agent must inform the company immediately of every business brokerage/conclusion (please delete as appropriate!) and inform the company of existing business negotiations by sending copies of the correspondence or by means of file notes. The commercial agent must also provide the company with the necessary information once a month. At the request of the company, the commercial agent is obliged to provide special information in special cases.

3. The Commercial Agent is obliged to keep a customer file and/or set up an electronic customer file and keep it up to date. Self-created customer lists/customer files are to be made accessible to the entrepreneur to the extent of the statutory duty of disclosure.

4. The Commercial Agent is obliged to monitor the creditworthiness of existing or potential customers as far as possible and to support the company's efforts to establish solvency. Any doubts concerning the creditworthiness of an existing or potential customer must be reported to the company immediately. He is not obliged to use credit information services or similar.

5. The commercial agent undertakes to safeguard the company's trade and business secrets and to keep the documents relating to these and the commercial agency relationship in such a way that they are not accessible to third parties. He must maintain secrecy about all knowledge acquired during the term of the contract, about business transactions and internal, in particular confidential matters, even after the end of the contract.

6. . Representation is assigned to the commercial agent personally. He is not entitled to transfer the commercial agency to a third party without the express consent of the company or to tacitly tolerate the commercial agency by a third party; however, he may use auxiliary persons to carry out his commercial agency activities. If the commercial agent's sole proprietorship is transferred to other hands, this does not simultaneously lead to a transfer of the commercial agency agreement to the new company owner in the absence of the express consent of the representing company.

7. The same applies if the commercial agent, as the contractual partner of this commercial agency agreement, converts his sole proprietorship into a company. In such cases, the contractual relationship is not automatically transferred to the company without the express consent of the company.

8. The commercial agent is entitled to conclude contracts with sub-agents or employed travellers whom he wishes to use as vicarious agents to fulfil his contractual obligations.


§ 3 Obligations of the company

(The commercial agent and the entrepreneur already have a statutory duty of loyalty to each other. However, the limits always depend on the individual case, so that a regulation in this model contract is not possible. This is compensated for by § 12 (3) of this contract, which refers to the law and principles of case law).

1. The company must support the commercial agent to the best of its ability in the performance of his duties and always provide him with the necessary information and advice. In exercising its right to issue instructions, the company must take into account the independent status of the commercial agent. The necessary information and details include everything that is of material importance for the commercial agent's activities and remuneration claims (e.g. changes to products, prices or terms and conditions, special advertising measures). In particular, the company is obliged to inform the commercial agent in good time of any operational changes, work overload, production or raw material difficulties or similar, so that the commercial agent can adapt to the respective circumstances with regard to his brokerage or sales activities.

2. The company shall provide the commercial agent free of charge with the documents (samples, drawings, price lists, printed advertising material, terms and conditions, customer lists/customer files (if available) as well as ... etc.) required for the performance of his activities, supplement them in each case and keep them up to date. These documents shall remain the property of the company unless they are used for their intended purpose.

3. The company must provide the commercial agent with the necessary information. In particular, the company must immediately notify the commercial agent of the acceptance or rejection of a brokered transaction and the total or partial non-execution of a concluded transaction and the reasons on which the non-execution is based. (If necessary, the following additional wording is recommended in these cases: "Otherwise, the commercial agent shall be deemed to have accepted the order.") The company must inform the commercial agent immediately if it is likely to be able or willing to conclude transactions only to a considerably lesser extent than the commercial agent could expect under normal circumstances. The legal consequences of total or partial non-execution are determined in accordance with § 6.

4. Copies of correspondence conducted with customers or interested parties belonging to the district must be sent to the commercial agent without delay; the commercial agent must be informed immediately of negotiations and planned transactions with customers or interested parties belonging to the district which are conducted with the commercial agent's consent or without his involvement.

5. The required information within the meaning of para. 1 also includes informing the commercial agent about planned co-operations or mergers with other companies or an intended sale or closure of the company in good time so that he is not impaired in his entrepreneurial dispositions - in particular with regard to the exercise of his right of termination.

§ 4 Transactions subject to commission

1. The commercial agent is entitled to commission for all transactions brokered/concluded by him and for all transactions concluded without his direct involvement with third parties whom he has recruited as customers for transactions of the same type.

In addition, he shall receive commission for all district transactions within the meaning of § 87 (2) HGB. (§ 87 (2) HGB establishes commission claims of the commercial agent for direct transactions of the company, which can, however, be excluded. Suggested wording: "The commercial agent is not entitled to commission under § 87 (2) HGB.")

The prerequisite for entitlement to commission is that the transaction is concluded during the existing agency agreement, irrespective of the time of execution of the transactions by the entrepreneur.

2. The commercial agent shall only be entitled to commission for transactions concluded after the termination of this contract if he brokered the transaction or initiated it or prepared it in such a way that the conclusion of the transaction is predominantly attributable to his activities and the transaction is concluded within a reasonable period after the termination of the contractual relationship or if the customer's offer to conclude the respective transaction was received by the company before the termination of the commercial agency contract. The commercial agent also does not acquire any entitlement to commission for such transactions for which a predecessor can claim commission in accordance with § 87 (3) HGB.
(The appropriateness of the period depends, among other things, on which goods are being brokered. The period is certainly much shorter for consumer goods than for capital goods or equipment, for example. If necessary, a time limit can be added: "However, the commercial agent is not entitled to commission for transactions that are not concluded until three months after the termination of the contract.")

3. If a business transaction with a new customer is not attributable to the exclusive activity of the commercial agent, but was also brought about by other commercial agents, the commission claim shall be divided proportionately among them. This apportionment shall be based in particular on the extent of the performance that the respective party contributed to the conclusion of the transaction. Whether a division is to be made and in what proportion the commission is to be divided shall be decided by the company at its own discretion after hearing the representatives involved, taking into account the conflicting interests and excluding legal recourse, unless the parties involved agree on the division of the commission.

4. The commercial agent's claim to commission arises as an unconditional claim as soon as and insofar as the entrepreneur has executed the transaction subject to commission. If the customer is obliged to make advance payments, the commission claim arises if and insofar as the customer fulfils his obligation to make advance payments.



§ 5 Amount of commission

1. The commission to which the commercial agent is entitled for all transactions subject to commission referred to in § 4 is ..........%. Statutory VAT shall be added to this commission and shall be owed if the commercial agent is liable for VAT.

2. The basis for calculating the commission is the net invoice amount (invoice value excluding VAT), less all discounts granted by the entrepreneur or utilised by the customer. Cash discounts are not to be deducted. The same applies to ancillary costs (e.g. for freight, postage, customs duties, taxes, etc.), unless the ancillary costs are invoiced separately to the customer.
Unless the net invoice value is expressly agreed as the basis for calculating the commission, the VAT included in the invoice amount is also subject to commission, § 87b (2) HGB.

3. The commission rates and calculation bases for calculating commission specified in the above paragraphs can only be changed by way of contractual agreements.


§ 6 Cancellation of commission claim

1. The claim to commission shall only lapse in the event of the complete or partial non-execution of a concluded transaction if and insofar as this is due to circumstances for which the entrepreneur is not responsible.

2. The entitlement to commission shall also lapse if it is established that the customer will not perform (§ 87a (2) HGB); it shall be reduced if the customer only performs partially. The commercial agent must repay to the company any amounts already received.

3. The company is only obliged to assert and enforce the fulfilment claim against the customer in court if this measure offers prospects of success. In other cases, the company is only obliged to assert and enforce the claim for fulfilment in court if the commercial agent requests this and if he makes a reasonable contribution to the costs of the proceedings.

§ 7 Commission settlement

1. The company must settle the commission due to the commercial agent for each calendar month by the 10th of the following month at the latest. The commission statement must include those commission claims (net commission) which have arisen as unconditional claims by the end of the previous month as a result of the execution of the transaction by the company.
The period relevant for the settlement can be extended to a maximum of 3 months (cf. § 87c (1) HGB)

2. Advance payments made shall be taken into account in the commission statement; the VAT due on the commission shall be shown separately in the commission statement.

3. The commission claim is due at the end of the settlement month.
(Alternative: "The commission amount due to the commercial agent plus VAT is payable with the statement.")


§ 8 Expenses of the Commercial Agent

The Commercial Agent shall be entitled to reimbursement of the following costs:................................................................
(Alternative: "The commercial agent is not entitled to reimbursement of the usual expenses incurred by him in the regular course of business."
Statutory provision: "The commercial agent can only demand reimbursement of his expenses incurred in the regular course of business if this is customary in the trade.")

[bookmark: _Hlk138075390]§ 9 Illness of the Commercial Agent, vacation

1. The Commercial Agent must inform the company immediately if he is prevented from performing his duties for more than one week due to illness or other reasons. 
(NOTE: Depending on the case constellation and interests, other regulations are also conceivable here. At this point, the parties must agree on a provision that is customised to your situation. For example, provisions on sickness and holidays may not be necessary if the commercial agent can always ensure representation by his own vicarious agents (see Section 2 (6) and (8)).

2. In the event of illness lasting longer than one week, the entrepreneur shall be entitled to work in the commercial agent's district himself or through authorised representatives, unless the commercial agent ensures that his customers are looked after by a suitable substitute. The activity of the company or third parties in the district may not lead to a reduction in the commission due to the commercial agent, provided that the period of illness does not exceed four weeks. 
(This provision is only necessary in contracts in which the commercial agent is granted the right of exclusive representation (see § 1 paragraph 1 of the contract).

3. If the commercial agent does not provide a suitable replacement, he must pay the proven costs (salary, travel expenses, etc.) of a replacement provided by the company during the interruption of activity up to 50% of the commission claims arising during this period. However, this regulation only applies for the period from the 5th week to the end of six months from the start of the illness. After the expiry of six months, an arrangement must be made which takes account of the situation then prevailing.

4. The commercial agent is obliged to take his holiday during the period of low business activity wherever possible and to notify the company of the holiday date in good time before the start of the holiday. The same applies to other temporary interruptions of activity.


§ 10 Non-compete agreements

1. At the time this agreement comes into force, the commercial agent is working for the companies listed in the annex or is engaged in the other gainful activities listed therein. The commercial agent shall inform the company immediately of any changes or additions to the product/supply programme of other companies or the scope of other gainful activities. Should these agencies become competitors for the company as a result of an addition and/or change to the product/supply programme, the commercial agent is obliged to end the competitive situation immediately. 
(Termination of the competitive situation generally requires termination of the contractual relationship with one of the competing companies. The commercial agent's own termination always jeopardises the right to compensation pursuant to § 89b (3) HGB! Advice from professional associations and/or a lawyer familiar with this matter will always be required to assess alternative courses of action in individual cases).

2. For the duration of the contractual relationship, the commercial agent is obliged to refrain from any competition with the company. Only with the express written consent of the company is he authorised to act as an agent for other companies, to participate directly or indirectly in another company or to support another company himself, provided that this other company manufactures and/or sells products and/or offers other services that are the same or similar to those of the company. 
Alternatively: He may not directly or indirectly participate in a competing company or support such a company in any other way. He may not represent a company within or outside his district that manufactures or sells the same or similar products, even if only used items are involved. Exceptions require the written authorisation of the company.

3. If the commercial agent also wishes to represent a company that does not manufacture or sell the same or similar products, he must inform the company accordingly.

4. The commercial agent hereby undertakes, for a period of two years after termination of the contractual relationship, to refrain from any commercial activity within the contractual territory within the meaning of § 1 (1) of this contract with regard to the products and services mentioned in § 1 (3) for a competing company. This obligation extends to activities in an employment relationship as well as to activities as a self-employed person (e.g. as a commercial agent or authorised dealer). The commercial agent is also prohibited from acquiring a direct or indirect interest in a competing company during the aforementioned period.
(The parties to the contract should agree on whether such a post-contractual non-competition clause is intended. If this is not the case, paragraph 4 and its subparagraphs should be deleted).

For the duration of the post-contractual non-competition clause, the company shall pay the commercial agent reasonable compensation for competition, payable in monthly instalments in arrears. 
(The following could be added: "Any other acquisition of the commercial agent shall be taken into account when determining the appropriate compensation for competition to the extent permitted by law; any existing claim for compensation pursuant to Section 89b HGB shall not be taken into account as an acquisition.")

The entrepreneur may waive this non-competition clause in writing until the end of the contractual relationship. The legal consequences of the waiver are set out in § 90a (2) HGB. 
(§ 90a (2) HGB reads: "The entrepreneur may waive the restriction on competition in writing until the end of the contractual relationship with the effect that he shall be released from the obligation to pay compensation upon expiry of six months from the declaration.")



§ 11 Term and termination

1. The contractual relationship begins at ................ and is concluded for an indefinite period.

2. The contract may be terminated by either contracting party in the first contractual year with a notice period of one month, in the second contractual year with a notice period of two months, in the third to fifth contractual year with a notice period of three months, and thereafter with a notice period of six months in each case to the end of a calendar month. 
This is the statutory regulation for full-time commercial agents. A shortening of these periods is not permitted. However, an extension is permitted, but this may not be shorter for the company than for the commercial agent. Indirect unilateral restrictions also lead to invalidity (see OLG Oldenburg, judgement of 26 November 2013, ref.: 13 U 30/13).
The provision is not suitable for commercial agents in a secondary occupation. § 92b (1) sentence 2 HGB stipulates: "If the contractual relationship has been entered into for an indefinite period, it may be terminated with one month's notice to the end of a calendar month; if a different notice period is agreed, it must be the same for both parties."
The extension of the notice periods is also subject to a general terms and conditions check. Excessively long notice periods are invalid if they prevent the commercial agent from taking up a main occupation that secures his livelihood (BGH judgement of 21 March 2013, case reference: VII ZR 224/12).

3. The mutual right of cancellation for good cause remains unaffected.

4. The cancellation must be made in writing. An e-mail does not fulfil this requirement. 
(If an e-mail is also to be accepted as cancellation, the sentence can be deleted).

5. Upon termination of the contractual relationship, the commercial agent must return documents (see § 3 paragraph 2) and other material provided to the commercial agent by the company at the beginning or during the contractual relationship within 14 days, unless it has been used for its intended purpose, and provide all other information necessary for the maintenance and execution of the business.



§ 12 Other provisions

This contract waives the designation of a place of jurisdiction, as this can only be agreed in a legally binding manner if both contracting parties are merchants. If one of the parties is not a merchant, the court of jurisdiction is governed by the Code of Civil Procedure. However, if the merchant status is clear, for example because both contracting parties are entered in the commercial register, a jurisdiction agreement could also be considered as another provision. Suggested wording: "The exclusive local place of jurisdiction for disputes arising from this contract is the registered office of ............................................................................................."

1. Claims arising from the contractual relationship shall lapse after three years, beginning at the end of the year in which they became due and the claimant had knowledge or grossly negligent lack of knowledge of the facts giving rise to the claim. Irrespective of knowledge, claims become time-barred after ten years. 
(This is the statutory limitation period according to §§ 195, 199 BGB. A shortening of this limitation period can serve the interest of both parties in a speedy settlement of the contract and an early clarification of the mutual rights and obligations (BGH judgment of May 10, 1990 - Ref.: I ZR 175/88, ZIP 1990, 1416). The parties to the contract must agree whether such a shortening is desired. If this is the case, paragraph 1 and its subparagraph can be deleted and the following wording chosen: 
Alternative: "All claims arising from this contract shall become time-barred twelve months after the entitled party becomes aware of the circumstances giving rise to the claim. For commission claims, however, this period shall not begin before the date of final settlement. For any claims under § 89b HGB, however, this twelve-month limitation period does not begin until the end of the one-year period for asserting claims (§ 89b para. 4 sentence 2 HGB). This does not apply to claims that may not be limited in accordance with mandatory statutory provisions, e.g. claims arising from liability for intentional acts (§ 202 BGB)"). 

Any claim under § 89b HGB must be asserted within one year of termination of the contractual relationship. If the claim is not asserted within the one-year period, the claim is excluded and can no longer be enforced, even though the limitation period has not yet expired.

2. There are no ancillary agreements to this contract. Amendments to the contract must be made in writing and signed by both contracting parties in order to be valid. This formal requirement can only be waived by written agreement.

3. If a point requiring regulation is not covered by this contract text, the statutory provisions of §§ 84 ff. HGB or the principles developed by case law shall apply in addition.

4. The invalidity of a provision of this contract shall not lead to the invalidity of the entire contract. The invalid provision shall be replaced by an agreement that comes closest to the purpose of the contract and the intentions of the contracting parties.

5. This contract has ..... annexes which are integral parts of this contract.

6. This contract shall be executed in duplicate. Each contracting party has received a copy signed by the other contracting party.




………………………………	………………………………………………
Place, Date		Signature of the company



……………… ………………	………………………………………………
Place, Date		Signature of the Commercial Agent
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